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SEX  EDUCATION  COURSES: 
What  Have  Courts  Permitted  and  Prohibited 

M.  Patrice  Solberg 


While  most  people  favor  sex  education  in  the  public 
schools,  a  vocal  minority  is  opposed.'  This  article  out- 
lines the  legal  issues  in  the  controversy  and  describes 
the  holdings  of  courts  that  have  recently  heard  lawsuits 
on  this  subject.^  A  study  of  those  cases  teaches  two 
lessons  about  the  sex  education  issue:  (1)  To  withstand 
constitutional  attack,  policies  establishing  sex  educa- 
tion should  provide  for  students  to  be  excused  from 
attending  the  course  at  the  request  of  their  parents  or 
guardians;  (2)  if  a  local  board  of  education  refuses  to 
offer  sex  education,  it  cannot  lawfully  base  that  refusal 
solely  on  the  grounds  that  the  courses  would  offend  a 
particular  religious  group  in  the  community. 

The  first  step  in  any  discussion  of  sex  education  is  to 
define  the  concepts  encompassed  in  a  sex  education 
course.  Descriptions  of  these  classes  vary.  The  pro- 
gram under  attack  in  Connecticut  was  a  "comprehen- 
sive and  planned  sequential  study  of  'reproduction,' 
'hygiene,'  'sex  education,'  'family  life,'  and  'growth.'  "^ 


the  author  is  an  assistant  professorof  public  law  and  government 
at  ihe  Institute  of  Government.  Her  primary  field  of  responsibility  is 
health  law. 

1.  See,  e.g..  Valent  v.  New  Jersey  State  Bd.  of  Educ,  1 14  N.J. 
Super.  63,  78,  274A.2d  832,  840  (1971). 

2.  See.  e.g.,  Hopkins  v.  Hamden  Bd.  of  Educ,  29  Conn.  Sup.  397, 
289  .'\.  2d  914(  1971);  Valent  v.  Bd.  of  Educ,  1 14  N.J.  Super.  63,  274 
A.2d  832  (1971);  Cormvell  v.  State  Bd.  of  Educ,  314  F.  Supp.  340 
(D.  Md.  1969);  Medeiros  v.  Kiyosaki,  478  P.2d  314  (Hawaii  1970): 
Holboth  V.  Greenway.  52  Mich.  App.  682,  218  N.W.2d  98  (1974); 
Citizens  for  Parental  Rights  v.  San  Mateo  Co.  Bd.  of  Educ,  51  Cal. 
App.  3d  1,  124  Cal.  Rptr.  68  ( 1975).  See  also  Trachtman  v.  Anker, 
426  F.  Supp.  198  (S.D.N.Y.  1976);  Mercer  v.  Michigan  State  Bd.  of 
Educ,  379  F.  Supp.  580  (E.  D.  Mich.  1974);  Doe  v.  Irwin,  428  F. 
Supp.  1 198  (W.D.  Mich.  1977).  For  a  law  review  treatment  of  the 
topic,  see  Comment.  Sex  Education:  The  Constitutional  Limits  of  State 
Compulsion.  43  S  (:\i  1  Ki\  .')48  (\910):  Parental  Rights  and  State 
Education.  5()\\\mi  1  Ki  \  u  J  M\975):The  Constitutionality  Under  the 
Religion  Clauses  aj  the  First  .Amendment  of  Compulsory  Sex  Education  in 
Public  Schools,  68  Mich.  L.  Rev.  1050  (\<j1Q):  Legislation,  Sex  Educa- 
tion in  the  Public  Schools,  37  Tenn.  L.  Rev.  654  (1970). 

3.  Hopkins  v.  Hamden  Bd.  of  Educ,  29  Conn.  Sup.  397, 289  A.2d 
914  (1971). 


Michigan's  courses  included  a  discussion  of  birth  con- 
trol methods,  responsibilities  of  being  sexually  active, 
and  communication  with  parents  and  sex  partners.'' 
Perhaps  the  most  far-reaching  program  was  the  one  in 
California,  which  explained  the  male  and  female  re- 
productive systems,  "normal"  sexual  behavior  (the 
concept  that  interest  in  one's  own  body,  including  in- 
fantile masturbation,  is  normal  and  acceptable),  ab- 
normal behavior  (including  discussions  of  child 
molestation,  exhibitionism,  homosexuality,  and  pros- 
titution), family  life,  and  birth  control  methods.  As 
part  of  the  California  course,  students  were  asked  to 
write  a  composition  entitled  "My  Parents  Expect  Too 
Much  of  Me"  or  "My  Parents  Don't  Expect  Enough  of 
Me."^  Significantly,  there  have  been  no  reported  chal- 
lenges of  courses  that  were  limited  to  a  biological  ex- 
planation of  sexual  intercourse. 

Parents  have  challenged  sex  education  courses  on 
five  grounds:  ( 1 )  The  state  statutes  requiring  the  estab- 
lishment of  public  school  curriculums  do  not  specifi- 
cally permit  such  courses  and  are  an  overly  broad 
delegadon  of  legislative  power  to  the  school  boards.  (2) 
The  courses  unconstitutionally  interfere  with  the  par- 
ents' free  exercise  of  religion.  (3)  The  instruction  un- 
lawfully establishes  a  religion  of  "secular  humanism." 
(4)  The  courses  infringe  on  the  parents'  right  to  con- 
trol their  children's  education.  (5)  The  classes  violate 
the  parents'  right  of  privacy  by  requiring  the  discus- 
sion of  sensitive  family  matters  outside  the  home. 

Public  school  authorities  argue  that  sex  education  is 
necessary;  that  parents  either  cannot  or  will  not  leach 
sex  education  to  their  children;  and  therefore  the  state 
has  an  obligation  and  a  right  to  provide  the  informa- 


4.  Holboth  V.  Greenway,  52  Mich.  App.  682.  218  N.W.2d  98 
(1974). 

5.  Citizens  for  Parental  Rights  v.  San  Mateo  County  Bd.  of  Educ. 
51  Cal.  App.  3d  1,  124  Cal.  Rptr.  688  (1975). 
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don  to  its  students.  They  maintain  that  teaching  the 
courses  will  reduce  the  number  of  unwanted  pregnan- 
cies among  teenagers.  Evidence  shows  that  these  un- 
wanted children  often  increase  the  state's  welfare  rolls 
and  are  more  prone  to  commit  crimes  than  other  chil- 
dren. Further,  teenage  pregnancies  are  high-risk 
pregnancies  and  are  more  likely  than  others  to  result 
in  the  birth  of  mentally  handicapped  infants.  Educa- 
tors also  argue  that  e.xplaining  how  venereal  disease  is 
contracted  will  slow  its  epidemic  spread.  They  also 
maintain  that  the  state  has  an  interest  in  "education 
per  se"  and  therefore  has  a  right  to  insure  that  children 
receive  accurate  information  about  sex.  Finally,  public 
school  educators  point  out  that  the  proper  administra- 
tion of  the  schools  will  be  impeded  if  courses  can  be 
challenged  by  parents.  Several  recent  lawsuits  have 
evaluated  the  school's  claims  in  view  of  the  parents' 
challenges. 

1.  Improper  Delegation  of  Legislative  Authority 

In  most  states,  including  North  Carolina,  on  the 
recomiTiendation  of  the  state  superintendent,  the  state 
board  of  education  adopts  a  standard  course  of  study 
for  each  grade  in  the  elementary  and  high  schools. 
These  courses  of  study  usually  describe  what  subjects 
must  be  taught  in  each  grade. •*  State  laws  also  typically 
require  a  program  of  physical  education  and  health 
education  to  be  organized  and  administered  under  the 
supervision  of  the  state  superintendent.^  As  part  of  the 
health  education  program,  the  course  of  study  gener- 
ally includes  sex  education  instruction  for  all  grades.^ 

Because  most  state  statutes,  including  the  North 
Carolina  statutes,  do  not  specifically  authorize  the 
teaching  of  sex  education  courses,  it  can  be  argued  that 
the  statutes  give  the  boards  of  education  authority  to 
"legislate"  in  the  area  of  establishing  curriculums.  The 
typical  state  constitution  vests  legislative  power  in  the 
state  legislature.^  Courts  have  ruled  that  the  legislature 
may  not  delegate  this  power  to  an  administrative 
agency.'"  It  is  not  always  clear  whether  the  legislature 
has  delegated  a  legislative  function  to  an  agency  or 
whether  it  has  merely  asked  the  agency  to  administer  a 
particular  law.  Generally,  if  the  legislature  gives  the 
agency  guidelines  or  standards  that  it  must  follow  in 
enforcing  the  statute,  the  courts  will  rule  that  the 
agency  is  merely  interpreting  the  law."   But  if  the 
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Standards  are  not  adequate,  courts  have  ruled  that  an 
unconstitutional  delegation  of  legislative  power  has 
occurred. 

Sex  education  courses  have  been  challenged  on  the 
grounds  that  the  statutes  describing  the  courses  re- 
quired to  be  taught  are  an  unconstitutional  delegation 
of  legislative  authority.  Statutes  that  have  been  chal- 
lenged on  these  grounds  have  been  upheld.  Like 
North  Carolina's  statutes,  these  laws  authorize  courses 
in  "health  education,"  which  the  courts  interpret  to 
include  sex  education.  Thus  the  boards  have  legislative 
authority  to  offer  the  courses.  The  courts  have  also 
ruled  without  much  explanation  that  the  state  board  of 
education  does  not  legislate  when  it  prescribes  the 
course  of  study  to  be  offered  in  the  local  schools.'^ 

2.  Free  Exercise 

The  First  and  Fourteenth  amendments  to  the  Un- 
ited States  Constitution  provide  that  the  federal  and 
stale  governments  may  not  enact  any  laws  "prohibiting 
the  free  exercise  of  religion."  This  prohibition  can  best 
be  understood  in  light  of  the  United  States  Supreme 
Court  ruling  in  Yoder  v.  Wisconsin,^''  which  dealt  with  a 
Wisconsin  statute  requiring  all  children  to  attend  pub- 
lic or  private  school  until  they  reach  age  sixteen.  The 
defendants  were  meinbers  of  the  Old  Order  Amish 
religion  who  had  been  convicted  of  refusing  to  send 
their  children  to  school  after  they  had  completed  the 
eighth  grade.  They  argued  that  the  schooling  em- 
phasized inaterial  success,  competition,  conformity  in 
dress,  and  socializing  with  fellow  students — all  con- 
trary to  Amish  teachings.  They  stated  that  the  conflicts 
between  what  their  children  would  learn  at  home  and 
what  they  were  taught  at  school  would  cause  grave 
psychological  damage  and  would  ultimately  destroy 
the  Old  Order  Amish  Church. 

The  state  maintained  that  education  is  necessary  to 
prepare  children  to  participate  in  our  political  system 
and  to  be  self-sufficient  in  society.  It  also  argued  that 
without  the  required  education,  an  Amish  child  who 
decided  to  leave  the  Amish  community  would  not  be 
able  to  function  in  "normal"  society. 

The  Supreme  Court  reversed  the  defendants'  con- 
victions, ruling  that  the  additional  years  of  education 
objected  to  by  the  Amish  substantially  interfered  with 
their  right  to  the  free  exercise  of  their  religion.  It  held 
that  to  justify  this  interference,  the  state  had  to  show  a 
compelling  interest.  Past  rulings  of  the  Court  have 
permitted  such  legislative  restrictions  when  the  religi- 
ous conduct  posed  a  threat  to  public  safety,  peace,  or  i 
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order.  For  example,  the  Court  upheld  a  state  statute 
outlawing  polygamy'^  even  though  the  defendant  ar- 
gued that  his  religion  required  that  practice.  It  has  also 
upheld  mandatory  vaccination  laws'^  and  child-labor 
lavvs"^  in  the  face  of  religious  challenges.  Moreover, 
courts  have  upheld  interfering  with  a  parents'  religi- 
ous beliefs  when  they  would  pose  serious  harm  to  the 
child.  For  example,  a  Jehovah's  Witness  may  be  forced 
to  allow  his  child  to  receive  a  blood  transfusion  neces- 
sary to  save  that  child's  life.'^  But  in  Yoder,  the  state 
offered  no  proof  that  "any  harm  to  the  physical  or 
mental  health  of  the  child  or  to  the  public  safety,  peace, 
order,  or  welfare"'*  would  result  from  excusing  the 
Amish  from  the  final  two  years  of  public  education. 
Thus  the  Court  required  an  exception  to  the  compul- 
sory school  attendance  laws  for  the  Amish  children 
who  had  completed  the  eighth  grade. 

The  plaintiffs  in  sex  education  suits  are  generally 
Catholics,  Baptists,  or  Mormons'"  who  allege  that 
material  taught  in  sex  education  courses  is  contrary  to 
their  religious  beliefs.  They  argue  that  they  have  the 
duty  to  teach  their  children  about  sex  in  their  own 
homes  in  a  manner  consistent  with  their  faith  and  that 
it  is  morally  wrong  to  teach  that  having  sex  for  pleasure 
is  acceptable  or  that  masturbation  is  "normal."  Roman 
Catholic  plaintiffs  object  to  the  explanation  of  birth- 
control  methods  because  the  Church  forbids  using 
certain  contraceptive  techniques. 

In  three  recent  cases  the  courts  ruled  that  because 
the  sex  education  courses  being  challenged  were  op- 
tional, they  presented  no  free-exercise  problem.^" 
Quoting  the  Supreme  Court's  statement  that  "compul- 
sion" or  "coerced"^ '  interference  with  a  religious  belief 
is  necessary  to  sustain  a  challenge  on  free-exercise 
grounds,  all  three  courts  held  that  because  children 
may  be  excused  from  the  courses,  they  are  not  coerced. 
They  noted  that  the  statute  invalidated  in  Yoder  was  a 
compulsory  attendance  law. 

In  the  two  cases  addressing  mandatory  sex  educa- 
tion courses,  one  court  upheld  the  statute  and  the 
other  invalidated  it.  In  a  Maryland  case,^^  a  federal 
district  court  ruled  that  the  bylaw  establishing  the  sex 
classes  "may  be  considered  quite  simply  as  a  public 
health  measure."  Citing  the  cases  on  vaccination  and 
child-labor  laws,  the  court  found  it  unnecessary  for  the 
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sex  education  bylaw  to  contain  an  excusal  provision. 
However,  a  New  Jersey  court  disapproved  that  state's 
sex  education  statutes  because  they  did  not  contain  an 
excusal  provision.^'  It  criticized  the  Maryland  ruling 
for  "[passing]  briefiy  by,  and  in  cursory  manner, "^^  the 
free-exercise  issue.  The  court  doubted  the  argument 
that  the  course  was  a  public  health  measure  and  said 
that  permitting  a  student  to  be  excused  from  the 
course  would  be  detrimental  to  the  program's  success, 
that  the  absence  of  certain  students  would  be  harmful 
to  others.  To  the  school's  contention  that  the  course 
was  necessary  for  the  child's  health,  the  court  replied. 

Can  it  readily  be  said  that  all  parents  are  neglect- 
ful and  unfit  to  explain  sexual  relations  or  to 
teach  their  children  a  moral  way  of  life?  Is  the 
State,  through  the  educational  system,  permitted 
to  encroach  upon  the  patterns  and  molding  of  a 
child's  behavior  in  personal,  family,  or  religious 
beliefs?  Parental  discipline,  authority  and  respect 
diminish  as  the  great  sovereign  state  forces  its 
way  into  the  home  as  a  foster  parent . .  .  .[Par- 
ents] may  feel  that  the  constant  eroding  of  their 
usefulness  as  parents  portends  great  danger,  and 
youth  will  look  to  the  State,  rather  than  the  par- 
ent, for  guidance.-^ 

Although  the  cases  indicate  that  an  excusal  provi- 
sion may  be  constitutionally  required,  they  reject  the 
argument  that  the  courses  must  be  discontinued  solely 
because  they  conflict  with  religious  beliefs.  To  do  so, 
they  hold,  would  violate  other  provisions  of  the  United 
States  Constitution  that  prohibit  any  law  "establishing" 
religion. 

These  laws  have  been  examined  by  the  United  States 
Supreme  Court  in  Epperson  v.  Arkansas,''^  which  con- 
tested Arkansas's  law  against  the  teaching,  in  any 
state-supported  school  or  university,  of  the  "theory 
that  mankind  ascended  or  descended  (?)  from  a  lower 
order  of  animals.""  This  language  clearly  excluded 
instruction  on  the  Darwinian  theory  of  evolution. 
Susan  Epperson,  a  teacher,  challenged  the  statute  on 
the  grounds  that  it  "established"  a  religion. 

The  Court  applied  the  familiar  three-pronged  test 
to  determine  whether  the  law  violated  the  establish- 
ment clause.  First,  does  it  have  a  primary  purpose  and 
effect  that  neither  advances  nor  inhibits  religion?  Sec- 
ond, does  it  accomplish  a  secular  legislative  purpose? 
Third,  does  it  require  excessive  governmental  entan- 
glement with  religion?  The  Court  found  that  the  stat- 
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ute  "selects  from  the  body  of  knowledge  a  particular 
segment  which  it  proscribes  for  thesole  reason  that  it  is 
deemed  to  conflict  with  a  particular  religious  doctrine; 
that  is,  with  a  particular  interpretation  of  the  Book  of 
Genesis  by  a  particular  religious  group"'*  (emphasis 
added).  Thus  the  law  did  not  accomplish  a  secular 
purpose  and  was  held  to  be  unconstitutional.  Similarly, 
in  the  sex  education  cases,  the  courts  have  generally 
held  that  the  state  cannot  be  forced  to  abandon  sex 
education  for  the  sole  reason  that  the  course  offends  a 
particular  religious  group.^^ 

3.  Establishing  Religion 

A  third  argument  advanced  by  plaintiffs  challeng- 
ing sex  education  courses  is  that  the  material  in  the 
courses  establishes  a  religion  of  "secular  humanism." 
They  rely  on  the  Supreme  Court's  decision  mAbington 
V.  Schempp.'"'  In  that  case  a  Pennsylvania  statute  re- 
quired each  day  of  school  to  begin  with  a  Bible  reading 
and/or  the  recitation  of  the  Lord's  Prayer.  A  student 
could  be  excused  from  the  readings  on  the  written 
request  of  his  parent  or  guardian.  The  plaintiffs  chal- 
lenged the  law  on  the  grounds  that  it  established  a 
religion.  The  state  argued  that  the  "excusal  system" 
was  a  defense  to  the  claim  that  the  law  was  unconstitu- 
tional. The  state's  position  was  rejected. 

The  Court  rulecl  that  the  Bible  readings  were  "re- 
ligious exercises."  It  noted  that  the  schools  were  not 
merely  offering  a  course  in  Bible  for  the  purpose  of 
study  but  were  conducting  the  readings  as  a  worship 
service.  Thus,  under  the  three-pronged  test  men- 
tioned above,  the  practice  was  clearly  an  "establish- 
ment" of  religion.  Further,  the  Court  ruled  that  the 
excusal  systein  is  no  defense  to  a  violation  of  the  estab- 
lishment clause.  It  distinguished  the  establishment 
clause  from  the  free-exercise  clause  in  this  way:  Be- 
cause the  free-exercise  clause  "is  predicated  on  coer- 
cion,"^' an  excusal  system  would  be  a  defense;  but 
since  there  need  be  no  coercion  to  sustain  a  violation  of 
the  establishment  clause,  the  presence  of  an  excusal 
system  was  immaterial. 

Plaintiffs  in  some  sex  education  cases  contend  that 
these  courses  establish  a  "secular"  religion.  If  they 
could  prove  that  the  courses  have  that  effect,  the 
classes  would  be  outlawed  altogether.  Yet  the  courts 
that  have. addressed  the  issue  uniformly  reject  this 
argument.^-  They  stress  the  fact  that  the  courses  are 
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theologically  neutral  and  each  teacher  is  required  to 
instruct  pupils  to  seek  guidance  from  their  parents  and 
religious  counselors.  Because  the  courses  do  not  teach 
that  religion  is  irrelevant,  the  courts  find  that  "secular 
humanism"  is  not  being  "established." 

4.  Parental  Right  to  Teach  Sex  Education 

The  fourth  argument  routinely  advanced  by  oppo- 
nents of  sex  education  is  that  parents  have  a  right  to 
teach  their  children  about  sex  and  this  light  precludes 
school  officials  from  teaching  the  topic.  Although 
many  courts  have  indicated  that  parents  have  some 
authority  to  determine  what  courses  their  children  will 
lake,  research  discloses  no  unequivocal  statement  by  a 
court  that  parents  have  the  exclusive  right  to  teach  sex 
to  their  children. 

The  United  States  Supreme  Coiut  in  Yoder  stated 
that  parents  "have  a  right  to.  .  .prepare  [children]  for 
additional  obligations  "  in  life  and  "an  interest  in.  .  .di- 
recting the  rearing  of  their  offspring. "^^  It  hinted, 
however,  that  when  parents'  objections  to  a  particular 
course  are  not  based  on  religious  beliefs,  the  school  is 
not  obliged  to  justify  requiring  students  to  attend  that 
course. 

Lower  court  rulings  do  not  clearly  indicate  the  ex- 
tent of  the  parent's  right  to  control  his  child's  educa- 
tion. For'example,  some  courts  have  permitted  parents 
to  withdraw  their  children  from  geography,^^  biol- 
ogy,''^ grammar,^'^  and  music'"  classes.  Others  have 
required  children  to  attend  music,^*  rhetoric,^"  writ- 
ing, and  debating^"  courses.  The  two  courts  that  have 
addressed  the  question  in  sex  education  lawsuits — in 
California  and  Maryland — have  ruled  that  the  parents 
have  no  exclusive  right  to  teach  their  children  about 
sex  education.^' 

5.  Right  to  Privacy 

Finally,  parents  argue  that  sex  education  invades 
their  right  to  privacy.  They  maintain  that  the  discus- 
sions that  take  place  in  these  courses  solicit  informa- 
tion from  their  children  "requiring  them  to  reveal 


33.  406  U.S.  205,  213-14  (1972). 

34.  Morrow  v.  Wood,  35  Wis.  59  (1874). 

35.  People  ra  rel.  Vollmar  v.  Stanley,  81  Colo.  276.  255  P.  610 
(1927). 

36.  State  ex  rel.  Sheibley  v.  School  Dist.  No.  1,31  Neb.  552,  48 
N.W.  393  (1891). 

37.  State  V.  Ferguson,  95  Neb.  63,  114  N.W.  1039(1914). 

38.  State  <?.v  rel.  Andrew  v.  Webber,  108  Ind.  31  (1886). 

39.  Sewell  v.  Bd.  of  Educ,  29  Ohio  St.  89  (1876). 

40.  Samuel  Benedict  Memorial  School  v.  Bradford,  1 1 1  Ga.  801, 
36S.E.  920(1900). 

41.  Cornwell  y.  Slate  Bd.  of  Educ,  314  F.  Supp.  340  (D.  Md. 
1969);  Citizens  for  Parental  Rights  y.  San  Mateo  County  Bd.  of 
Educ,  51  Cal.  App.  3d  1,  124  Cal.  Rplr.  68  (1975). 


SCHOOL  LAW  BULLETIN 


their  innermost  thoughts,  conversations  and  facts  re- 
lating to  the  personal  and  intimate  lives  of  their 
families.  "^-  For  example,  it  is  argued  that  requiring 
children  to  write  a  paper  on  whether  their  parents 
"expect  too  much"  of  them  invades  the  privacy  of  the 
home. 

Although  the  United  States  Constitution  contains  no 
specific  statement  that  citizens  have  a  right  to  privacy, 
the  United  States  Supreme  Court  has  held  that  the 
right  is  implied  by  other  provisions.  In  Griswold  v. 
Connecticut^^  the  Court  ruled  that  a  state  statute  pro- 
hibiting the  use  of  contraceptives  was  an  "unnecessar- 
ily broad"  invasion  of  the  right  to  privacy.  Thus,  if  the 
state's  activity  interferes  with  the  right  to  privacy,  that 
interference  must  be  no  more  than  is  necessary  to 
protect  the  state's  interests.  In  a  sex  education  case 
from  Connecticut,  a  state  court  ruled  that  the  disclo- 
sure of  private  family  activities  is  not  protected  by  the 
right  to  privacy. ^^  Courts  in  two  other  states — 
California  and  Hawaii — have  ruled  that  because  the 
states  authorize  an  excusal  system,  any  interference 
with  a  right  to  privacy  was  not  "unnecessarily"  broad. ^^ 
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Conclusion 

Challenges  to  sex  education  courses  on  the  grounds 
that  they  violate  the  parent's  right  to  privacy  and  the 
free  exercise  of  religion  have  generally  been  unsuc- 
cessful because  the  school  boards  have  allowed  stu- 
dents to  be  excused  from  the  courses.  Also,  courts  have 
indicated  that  prohibiting  all  sex  education  for  the  sole 
reason  that  it  offends  a  particular  religious  group 
would  be  an  unconstitutional  establishment  of  relig- 
ion. Yet  the  argument  that  the  courses  establish  a  relig- 
ion of  "secular  humanism"  has  fallen  on  deaf  ears. 

Nevertheless,  the  sex  education  cases  decided  by  the 
lower  courts  can  only  show  a  trend  in  how  these  issues 
are  being  resolved:  There  can  be  no  definitive  state- 
ment until  the  United  States  Supreme  Court  addresses 
the  question.  It  is  to  be  hoped  that,  unlike  the  courts 
that  have  decided  the  sex  education  cases  to  date,  the 
Supreme  Court  will  analyze  the  parents'  and  the 
schools'  interests  according  to  each  component  of  the 
sex  education  curriculum.  For  example,  the  state's  in- 
terest may  be  more  substantial  in  teaching  the  physiol- 
ogy of  sex  and  facts  concerning  the  spread  of  venereal 
disease  than  in  teaching  the  roles  that  persons  should 
occupy  in  a  family  or  in  defining  certain  sex  acts  as 
"normal"  or  "abnormal."  With  such  an  analysis,  the 
Court's  ruling  would  do  more  justice  to  both  sides  in 
the  sex  education  controversy  than  the  lower  courts 
have  done  to  date. 


RECENT  COURT  DECISIONS 


State  Court  Decision  Forecloses  Later  Federal  Court 

Review.  Cormvell  v.  Fergiison,  545  F.2d  1022  (5th  Cir. 
1977). 

Fads:  An  associate  professor  at  the  University  of 
Florida  received  notice  that  his  annual  contract  would 
not  be  renewed,  which  thereby  denied  him  tenure. 
Following  a  full  hearing,  a  faculty  committee  rejected 
his  allegation  that  he  was  not  given  tenure  because  he 
had  exercised  his  First  Amendment  right  of  free 
speech.  The  university's  president  affirmed  the  find- 
ing, and  the  faculty  member  petitioned  the  state  court 
for  review.  Three  months  later,  he  filed  suit  in  federal 
district  court,  which  refused  to  consider  the  case  pend- 
ing the  outcome  of  the  state  proceeding.The  state 
court  later  denied  the  petition  requesting  that  the  non- 
reappointment  be  set  aside. 

The  faculty  member  then  asked  the  federal  district 
court  to  reverse  the  state  court's  decision.  The  district 
court  granted  summary  judgment  for  the  university 
on  the  basis  oi  res  judicata — that  is,  final  judgment  on 


the  events  has  been  given  by  a  court  of  competent 
jurisdiction,  and  this  judgment  is  conclusive  of  the 
rights  of  the  parties  in  all  later  suits  on  matters  deter- 
mined in  the  first  suit. 

Questions:  ( I )  Was  the  district  court  correct  in  origi- 
nally abstaining  and  staying  the  action  pending  the 
disposition  of  the  similar  action  already  filed  in  a  state 
court?  Yes. 

(2)  Did  the  state  court's  decision  constitute  res 
judicata  to  the  suit  filed  later  in  federal  court.  Yes. 

Holding:  The  faculty  member  argued  that  the  fed- 
eral court  was  wrong  in  abstaining  because  the  scope  of 
the  proceedings,  the  burden  of  proof,  the  issues,  and 
the  parties  in  the  federal  action  were  different  from 
the  elements  in  the  state  court's  review  action.  The 
Fifth  Circuit  Court  of  Appeals  rejected  this  argument, 
stating  that  due  process  does  not  require  federal  courts 
to  become  involved  in  every  action  alleging  a  denial  of 
federal  constitutional  or  civil  rights.  "State  courts  and 
other  tribunals  are  fully  competent  to  resolve  such 
issues."  Since  the  faculty  member  had  freely  and  vol- 
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iintarily  chosen  first  to  submit  his  federal  claims  for 
decision  by  a  state  court,  that  court's  judgment  on  the 
merits  is  conclusive  as  to  all  matters  that  were  litigated 
or  might  have  been  litigated  by  it.  The  Fifth  Circuit 
Court  cited  with  approval  Jennings  v.  Caddo  Parish 
SchoolBoard,  531  F.2d  1331  (5th  Cir.  1976),  which  held 
that  a  teacher's  federal  civil  rights  suit  was  barred  by  an 
earlier  state  court  decision  on  the  merits  of  the  dis- 
crimination claim. 


De  facto  Tenure — Court  Confers  Tenure  on  Teacher 
Who  Received  Late  Notice  of  Nonreappointment. 

Copelan  v.  Orange  County  Board  of  Education,  77  CvS 
442,  N.C.  Super.  Ct.  (Aug.  30,  1977). 

Facts:  After  her  principal  and  superintendent  had 
said  that  a  nontenured  teacher  completing  her  third 
probationary  year  was  mediocre  and  had  recom- 
mended that  she  not  be  reappointed,  the  Orange 
County  School  Board  notified  her  that  she  would  not 
be  re-employed  when  her  current  contract  expired. 
She  received  the  notice  41  calendar  days  before  her 
last  day  of  employment.  The  state  tenure  statute,  G.S. 
115-142(c)(2),  requires  30  days'  notice  and  defines 
"day"  to  exclude  Saturdays,  Sundays,  and  holidays. 
When  these  non-working  days  were  excluded  from  the 
notice  given  in  this  case,  the  notice  period  was  reduced 
to  28  days. 

Question:  Does  the  school  board's  failure  in  giving 
28  rather  than  30  days'  nonreappointment  notice  con- 
fer permanent  tenure  on  the  teacher?  Yes. 

Decision:  The  superior  court  rejected  the  argument 
that  since  notice  of  nonreappointment  is  a  ministerial 
duty  on  the  school  and  no  right  of  the  teacher  had  been 
prejudiced,  the  school  had  substantially  complied  with 
the  statutory  notice  requirement.  It  declared  that  the 
teacher  had  permanent  tenure  and  permanently  en- 
joined the  school  from  "failing  to  employ,  pay,  assign 
and  in  every  way  afford  plaintiff  the  rights  of  a  career 
[tenured]  teacher  as  set  forth  in  G.S.  115-142  . . . ." 


Nonreappointment  of  Worldwide  Church  of  God 
Member.  Cressman  v.  Board  of  Education,  Civ.  Action 
No.  75-0034  (E.D.N. C.  Aug.  18,  1977). 

Facts:  A  member  of  the  Worldwide  Church  of  God 
was  employed  as  an  auto  mechanics  teacher  by  the 
Pender  County  Board  of  Education.  During  his  pro- 
bationary employment  period,  he  missed  from  eight  to 
thirteen  school  days  a  year  because  of  conflicts  with  his 
religious  holidays.  When  his  contract  came  up  for  re- 
newal, the  board  voted  not  to  reappoint  him  because  it 


found  that  his  absences  were  unfair  to  the  students  and 
created  an  educationally  unsound  situation  and  be- 
cause he  had  only  a  provisional  certificate  as  an  auto 
mechanics  teacher.  The  teacher  then  sued,  claiming 
among  other  things  that  the  school  board  had  not 
reappointed  him  because  of  his  exercise  of  constitu- 
tionally and  statutorily  protected  rights  of  religion. 
The  issue  was  tried  before  a  jury,  which  returned  a 
verdict  for  the  school  board. 

Held:  Although  there  is  no  written  opinion,  the  law 
that  was  applied  in  this  case  is  clear  from  the  judge's 
instructions  to  the  jury.  He  told  the  jurors  that  they 
must  find  for  the  school  board  if  they  determined  that 
the  school  board  did  not  renew  the  contract  for  either 
of  the  two  constitutionally  acceptable  reasons  given  by 
the  board.  The  judge  told  them  that  even  if  they  found 
that  the  school  board  had  discriminated  against  the 
teacher  by  not  taking  reasonable  steps  to  accommodate 
his  religious  beliefs,  they  should  still  report  a  verdict 
for  the  board  if  they  found  that  the  board  would  have 
not  reappointed  the  teacher  because  he  had  only  a 
provisional  teaching  certificate.  This  instruction  was 
based  on  the  recent  United  States  Supreme  Court  de- 
cision in  Mt.  Healthy  City  School  Dist.  v.  Doyle,  429  U.S. 
274  (1977)  (S.L.B.'Vol.  VIII,  No.  2).  The  judge  also 
made  it  clear  that  the  teacher  carried  the  initial  burden 
of  proof  on  these  issues. 


Unwed  Mother  Reinstated  as  Teacher.  Morehead  v. 
Stokes  County  Board  of  Education, \J.S.  Fed.  Dist.  Ct., 
M.D.N.C.  (1977). 

A  case  involving  a  tenured  teacher  who  was  dis- 
missed for  immorality  has  recently  been  settled  out  of 
court.  The  suit  arose  out  of  a  decision  by  the  Stokes 
County  school  board  to  dismiss  a  teacher  because  she 
had  given  birth  to  a  child  out  of  wedlock. 

In  the  spring  of  1976,  it  came  to  the  board's  atten- 
tion that  an  unmarried  teacher  had  delivered  a  baby. 
At  the  end  of  the  school  year,  the  board  dismissed  the 
teacher  and  adopted  a  resolution  requiring  a  dismissal 
of  any  unwed  teacher  with  a  child.  It  also  arranged  for 
a  full  due  process  hearing,  which  was  conducted  in 

July. 

After  the  hearing,  the  board  upheld  its  original  deci- 
sion to  dismiss  the  teacher.  The  teacher  then  brought 
suit  in  federal  district  court,  claiming  the  action  was 
unlawful  because  the  board  was  applying  its  resolution 
retroactively  and  asking  $120,000  in  actual  and  puni- 
tive damages.  In  a  recent  settlement,  the  board  agreed 
to  reinstate  the  teacher  and  to  pay  her  $6,000  in  back 
wages. 
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Refusal  to  Vacate  School  Buildings.  State  v.  Strickland, 
27  N.C.  App.  40,  217  S.E.2d  758  (1975). 


Facts:  Four  people  occupied  the  Robeson  County 
school  board  offices  and  refused  to  leave  after  receiv- 
ing an  order  from  the  board  to  do  so.  Criminal  war- 
rants were  issued ,  and  the  four  were  convicted  of  creat- 
ing a  public  disturbance  in  violation  of  the  prohibition 
against  disorderly  conduct  under  G.S.  14-288.4(a)(4). 
On  appeal,  the  superior  court  quashed  the  warrants  on 
the  grounds  that  the  statute  was  unconstitutionally 
vague.  The  state  appealed. 

Question:  Assuming  that  the  language  in  G.S.  14- 
288.1(8)  defining  "public  disturbance"  is  overbroad 
and  vague,  does  the  fact  that  these  words  are  incorpo- 
rated into  the  statute  under  which  the  defendants  were 
convicted  render  the  statute  unconstitutionally  vague? 
No. 

Holding:  The  Court  of  Appeals  held  that  a  statute 
explicitly  prohibiting  the  refusal  to  vacate  a  building  of 
an  educational  institution  after  having  been  ordered  to 
do  so  is  constitutional,  even  though  the  words  "public 
disturbance"  are  used  in  the  statute.  The  test  of  con- 
stitutionality is  not  whether  generic  terms  are  overly 
vague  but  whether  specific  examples  of  prohibited 
conduct  provide  adequate  warning  and  notice  to  the 
defendant  and  to  the  courts.  This  statute  provided 
adequate  warning,  and  the  convictions  were  sustained. 


Principal  Must  Complete  Review  Provided  by  Ten- 
ure Act  Before  Appealing  Dismissal  to  Court.  Church 
V.  Madison  County  Board  of  Education,  31  N.C.  App.  641, 
230S.E.2d  769(1976). 

Facts:  A  superintendent  notified  one  of  his  princi- 
pals that  he  was  going  to  recommend  that  she  be  dis- 
missed for  padding  school  attendance  records.  The 
principal  requested  and  received  a  hearing  before  a 
professional  review  committee  as  authorized  by  the 
Tenure  Act.  Although  the  committee  advised  re- 
primand rather  than  dismissal,  the  superintendent  re- 
commended dismissal  to  the  school  board.  The  board 
notified  the  principal  that  it  intended  to  act  on  the 
superintendent's  recommendation.  The  principal 
then  requested  a  hearing  before  the  board  as  au- 
thorized by  the  statute,  but  before  the  hearing  took 
place,  she  sued  to  enjoin  the  board  from  acting  on  the 
dismissal.  The  board  moved  to  dismiss  the  case  on  the 
grounds  that  the  plaindff  had  not  exhausted  her  ad- 
ministrative remedies.  The  court  granted  the  motion 
and  the  principal  appealed. 


Held:  Decision  affirmed.  Where  the  legislature  has 
provided  an  adequate  administrative  procedure  to 
contest  the  action  of  school  officials,  that  procedure 
must  be  exhausted  before  the  plaintiff  may  seek  relief 
from  the  courts.  Here,  the  plaintiff  not  only  failed  to 
resort  to  a  hearing  before  the  board  but  precluded  the 
hearing  by  bringing  this  action. 

Board  Liability  for  Employee's  Negligence.  Withers  v. 
Charlotte-Mecklenburg  Board  of  Education,  32  N.C.  App. 
230,  231  S.E.2d  276(1977). 

Facts:  A  school  bus  driver  gave  a  15-year-old  boy  the 
keys  to  her  bus  and  permission  to  warm  it  up.  Instead 
he  drove  the  bus  and  collided  with  a  parked  truck.  The 
truck's  owner  sued  the  school  board  under  the  state 
Tort  Claims  Act  (G.S.  143-300.1).  The  Industrial 
Commission,  which  hears  tort  claims,  dismissed  the 
case  for  lack  of  jurisdiction.  Although  the  bus  driver 
was  clearly  negligent  in  giving  the  keys  to  an  unau- 
thorized person,  the  Commission  held  that  the  board  is 
liable  only  for  negligence  that  occurs  while  an 
employee  is  operating  a  school  bus.  The  truck  owner 
appealed  to  the  Court  of  Appeals. 

Held:  The  Court  of  Appeals  affirmed.  It  noted  that 
the  tort  claims  statute,  which  derogates  the  school 
board's  defense  of  governmental  immunity,  must  be 
strictly  construed.  Therefore  it  concluded  that  the 
language  of  the  statute — "while  operating  a  public 
school  bus" — could  not  be  interpreted  to  include  this 
situation  since  the  driver  was  not  in  the  bus  when  the 
accident  occurred. 

Children  Are  "Neglected"  If  Parents  Refuse  to  Send 
Them  to  School.  In  Re  McMillan,  30  N.C.  App.  235, 
226S.E.2d  693  (1976). 

Facts:  Parents  of  two  Indian  children  refused  to 
allow  them  to  attend  school  during  the  1 974-75  school 
year  because  they  were  not  taught  Indian  heritage  or 
culture,  a  right  the  parents  claimed  to  be  protected  by 
the  First  Amendment.  The  Robeson  County  Depart- 
ment of  Social  Services  sued  to  have  the  children  de- 
clared "neglected"  and  made  wards  of  the  juvenile 
court.  The  trial  court  found  for  the  count)',  and  the 
parents  appealed. 

Held:  The  Court  of  Appeals  affirmed.  It  rejected  the 
parents'  argument  that  the  First  Amendment  protects 
a  parent's  decision  to  keep  his  children  from  attending 
school  because  they  are  not  taught  Indian  heritage. 
Absent  a  showing  that  the  children's  heritage  is 
threatened  or  endangered  by  school  attendance,  or 
that  the  parents  are  providing  sufficient  alternative 
educational  programs,  a  belief  in  the  need  for  instruc- 
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tion  in  Indian  heritage  will  not  be  treated  as  a  religious 
belief  for  First  Amendment  purposes.  The  court  dis- 
tinguished Wisconsin  v.  Yoder,  406  U.S.  205  (1972), 
which  held  that  First  Amendment  protection  of  the 
free  exercise  of  religion  prevents  a  state  from  pro- 
secuting Amish  parents  who  refused  to  send  their 
children  to  school  beyond  the  eighth  grade. 

The  court  also  found  that  a  child  who  has  been 
denied  schooling  has  not  received  "proper  care"  and  is 
"living  in  an  environment  injurious  to  his  welfare"  as 
defined  by  statute  [G.S.  7A-278(4)].  Rather  than 
punish  the  parents  for  encouraging  a  child  to  be  absent 
from  school  (a  misdemeanor  under  the  compulsory 
school  attendance  law,  G.S.  115-166),  the  court  may 
declare  the  children  its  wards  in  compliance  with  the 
intent  of  that  statute. 


UPCOMING  INSTITUTE 

SCHOOL  LAW  CONFERENCES 

AND  COURSES 

School  Attorneys"  Conference.  February  3-4,  1978, 

at  the  Institute 
School  Law  Conference  for  Board  Members  and 

Administrators.  Match  16-17,  1978 
Higher  Education  Law  Course  for  Community 

College  and  Technical  Institute  Administrators. 

September  to  December  1978  (meets  for  one  day 

everv  two  weeks  at  the  Institute) 
Community  College/Technical  Institute  School 

Law  Conference.  October  25-26,  1978 


